VII. RECOMMENDATIONS REGARDING POLITICAL ACTIVITY RESTRICTIONS

Philadelphia’s political activity restrictions, which are designed to separate

partisan politics from the functions of City government, are contained in Section 107 of

the Philadelphia Charter. These restrictions prohibit, among other things, use of political

influence to secure a civil-service position; the solicitation of political contributions by

City employees and officers; and the solicitation of political contributions by political

party committee members from civil-service employees. In addition, a non-elected City

officer or employee may not hold political party office or take part in managing any

political party or political campaign, “except to exercise his right as a citizen privately to

express his opinion and to cast his vote.”61

The goal of keeping electoral politics separate from City governance remains

important. The Task Force has learned, however, that some of these provisions have

been applied too broadly and enforced inconsistently. For example, the Task Force

believes that Section 10-107(4) has been interpreted to restrict private political expression

and activities that pose little or no danger to effective and honest governance, such as not

permitting City employees to wear political buttons out of the office or display lawn signs

at their homes. Additionally, because the Charter applies only to City employees and

officers (including members of some boards and commissions),62 the restrictions in

Section 10-107 do not apply to individuals who work for City offices but are paid by non-


61 See 10 PHILA. CHARTER § 10-107(4).

62 See Philadelphia Board of Ethics Advisory Opinions 2007-004 (October 16, 2007) and 2007-06

(December 18, 2007).
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City agencies or are employed by subcontractors to do City work and are the functional

equivalent of City employees.

As with the conflict-of-interest rules, the purpose of the prohibitions in Section

10-107 is to ensure that City officials and employees act only in the best interest of the

City of Philadelphia. The Task Force therefore offers the recommendations below:

1) Politics Must Not Infect Hiring,

Firing and Performance Evaluation Decisions

The Task Force recommends that the City retain the bans on hiring or firing of

City employees based on political views, coercion, threats, and quid pro quos.63 Nor

should these matters have any bearing on a City employee’s performance evaluation.

2) Permit Limited Expression of Political

Opinion on Personal Time and on Personal Property

Section 10-107(4), which generally prohibits political activity by City employees

and officials, is not applied or enforced uniformly, leading to some confusion among City

employees and officials about its scope and applicability. Section 10-107(4) of the

Charter provides as follows:

No appointed officer or employee of the City shall be a member of any

national, state or local committee of a political party, or an officer or

member of a committee of a partisan political club, or take any part in the

management or affairs of any political party or in any political campaign,

except to exercise his right as a citizen privately to express his opinion and

to cast his vote.

The Task Force has extensively studied the issues pertaining to political

expression and activity and examined not only the current state of affairs in Philadelphia,

but also how other cities and the federal government have balanced employees’ freedom

of political expression against the need to insulate government from partisan political

influence. The Task Force recognizes that it can be difficult sometimes to find the proper

balance of these goals and that, in making recommendations on how to balance these

goals, the role of this Task Force is to provide guidance on reforms that will continue to

instill honesty, transparency, and accountability within City government.

63 See 10 PHILA. CHARTER § 10-107(2).
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The Charter itself does not explain what constitutes an employee’s permissible

exercise of his or her “right as a citizen privately to express” his or her opinion. Much of

the confusion results from application of Section 10-107(4) not just to employees’ and

officials’ political activity (that is, political campaigning or political management), but to

their political expression (expression of personal opinion on political subjects), even

while off the job.

The Task Force has learned that Philadelphia’s laws governing political activity

are some of the most restrictive in the nation. However, the restrictions contained in the

Charter are nearly identical to those contained in the federal Hatch Act of 1939, which

the Supreme Court found to be constitutional in U.S. Civil Service Comm’n v. Nat’l Ass’n

of Letter Carriers, 413 U.S. 548 (1973). In that decision, the Supreme Court held that the

Hatch Act restrictions promoted government “without bias or favoritism for or against

any political party or group. . . . Forbidding activities like these will reduce the hazards

to fair and effective government.” Id. at 565.64

While the Task Force recognizes and concurs with the need to keep City

government from being, and being seen as, subject to partisan political influence, we also

believe that the restrictions on City employees and officials should not be any broader

than necessary to accomplish these goals. This issue is difficult and there is no model set

of rules that Philadelphia can simply adopt and implement. The Task Force does believe,

however, that Section 10-107(4) of the Charter can and should be reinterpreted to both

protect employees’ personal expressions of political opinion and to eliminate confusion

regarding the application of this section to those expressions.

As stated above, the Charter does not provide an explanation of what activities are

covered by an employee exercising his or her “right as a citizen privately to express” his

or her opinion. Philadelphia Civil Service Regulation No. 29 interprets Section 10-

107(4) to prohibit not only campaigning for a political candidate or serving as a party


64 The Supreme Court was concerned that the government work force not be used “to build a

powerful, invincible, and perhaps corrupt political machine” and that “employment and advancement in the

Government service not depend on political performance.” Id. at 565-66. The Court described many of the

dangers inherent in government employees also being politically active and accepted as “fundamental” the

goals of the Hatch Act. See also Broadrick v. Oklahoma, 413 U.S. 601 (1973) (upholding Oklahoma’s

political activity restrictions).
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official (committeeperson or ward leader), but also “wear[ing] on your person display

badges, emblems, signs, posters and the like which are in favor of or against a political

party, body or candidate.” This could be read to apply to even wearing a political button,

displaying a lawn sign or affixing a bumper sticker to a personal car.65 This restriction

applies even while a City employee is not in the workplace or on the job. Interpretations

by the City Solicitor, the Ethics Board, the Civil Service Commission, and the Chief

Integrity Officer have relied in general on Regulation 29, without explicitly endorsing the

“badges, emblems, signs” prohibition.66

The Task Force believes that allowing personal expressions of a City official’s or

employee’s political opinion, on his or her own property or person, unassociated with the

workplace or with the workday, presents little danger of undue political influence – or the

appearance of it – in an employee’s or official’s performance of City duties or provision

of City services. To the extent that the political activity restrictions also protect City

employees from being pressured to work for a particular candidate, allowing personal

expression does not diminish that protection. The Task Force further believes that the

current interpretation to the contrary is overbroad and is not required by the language of

the Charter.

Until recently, the City Solicitor was charged with the interpretation of Section

10-107; however, that task now rests with the City’s independent Ethics Board.67 The

Task Force recommends that the Ethics Board reconsider Section 10-107(4) to allow offthe-

job personal expressions of political support, such as wearing political buttons away

from the workplace, and displaying political bumper stickers on private vehicles or

political signs in homes or yards.68


65 See Philadelphia Civil Service Reg. 29; Political Activity Guide (published in 2005 by City of

Philadelphia Law Department, and available at http://www.phila.gov/law/pdfs/Political_Activity_G.pdf).

66 See, e.g., GC-2008-519 (Board of Ethics Nonpublic Advice of Counsel re Political Activity

Restrictions available at http://www.phila.gov/ethicsboard/pdfs/GC-2008-519%207808.pdf).

67 See City Solicitor’s opinion, dated May 30, 2008.

68 To ensure no such influence, or appearance of influence, personal political opinions must not

appear in the City workplace or, if the City official’s or employee’s work takes him away from the

workplace, during working hours. Such expressions must clearly express only private opinions and not be

perceived as speaking on behalf of the City.
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Reconsidering restrictions on political activity, as opposed to political expression,

however, presents a more complicated question not as readily resolved by a new Ethics

Board interpretation of the Charter. The Task Force recognizes that many municipalities,

as well as the current federal Hatch Act, allow government employees varying degrees of

political activity in their personal time, outside of the workplace.69 The Task Force also

recognizes that courts have held that while public employers may constitutionally limit

the political activities of public employees, those restrictions must be balanced against

public employees’ First Amendment rights, especially with respect to purely personal and

off-the-job opinions unrelated to their public work.70

As stated above, the Supreme Court has already affirmed the constitutionality of

political activity restrictions nearly identical to those in Section 10-107, even though the

Court has consistently recognized government employees’ First Amendment rights in

subsequent opinions concerning matters other than political activity restrictions. Further,


69 See Hatch Act, 5 U.S.C. §§ 7321-26 (2009) (repealing pre-1993 restrictions on off-the-job

political activity for most federal employees, except for fundraising and abuses of authority); Municipal

Code of Chicago Ch. 2-156-140 (forbidding fundraising solicitations from city officials and employees);

L.A. Municipal Code §§ 49-5-5, 49-7-8 (2008) (restricting fundraising by city employees and officials and

forbidding campaign-related activities during work hours or using city facilities, equipment, supplies, or

resources); N.Y. City Charter § 2604(a) (9)-(12) (2008) (forbidding public officials/employees to coerce

political activity, to ask subordinates to engage in political activity, to compel payments, request quid pro

quos, and forbidding all but high-level public officials/employees to make fundraising solicitations); City

of San Diego Ethics Ordinance, San Diego Municipal Code §§ 27.3563-3564, 3570-3572 (2008)

(forbidding political activities on the job and use of city resources, as well as certain fundraising

solicitations, payment for office, or abuse of political influence); City and County of San Francisco

Campaign and Governmental Conduct Code, Ordinance 102-09, § 3.230 (2009) (forbidding fundraising

solicitation of other City officers or employees and political activity on the job or while in city uniform or

on city time or premises); Seattle Municipal Code §§ 4.04.070(H), 4.08.140(H) (2009) (recognizing

municipal employees’ rights to engage in political activity). See also

http://www.portal.state.pa.us/portal/server.pt?open=514&objID=299554&mode=2#NoOne (explanation of

the Commonwealth of Pennsylvania’s “guidelines for political activity”).

70 Courts have recognized that while public employers have the right to limit the political activities

of public employees, those public employees retain certain First Amendment rights, especially with respect

to purely personal and off-the-job opinions unrelated to their public work. See, e.g., Garcetti v. Ceballos,

547 U.S. 410, 418, 420-21 (2006) (recognizing that government employees retain First Amendment rights

to speak off the job as citizens, but that the government may regulate more closely their on-the-job

statements as employees pursuant to their official duties); Connick v. Myers, 461 U.S. 138, 142 (1983);

Pickering v. Bd. of Ed. of Township High Sch. Dist. 205, 391 U.S. 563, 568 (1968). Some examples of offthe-

job personal expressions of political support include wearing political buttons, displaying political

signs, writing letters to the editor or blog posts, expressing views on a social-networking website, engaging

in personal discussions, and making voluntary, personal political contributions. See also Letter Carriers,

413 U.S. 548; Broadrick, 413 U.S. 601.
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allowing political activity by City employees, even off the job, increases the risk of

partisan politics influencing government in a way that allowing political expression does

not. It also presents monitoring and enforcement challenges to ensure that political

activity stays truly “off the job.” Thus, any proposal to loosen the political activity

restrictions in Section 10-107(4) must be scrutinized carefully with the risks above in

mind.

Moreover, reinterpretation of Section 10-107(4) to allow for political expression

does not, by itself, address other problems with the political activity restrictions. It does

nothing, for instance, to address the inconsistent application of political activity

restrictions on some City employees. For example, some employees work within a City

department but have salaries funded by another entity and therefore avoid application of

the rules of the Charter. The Board of Revision of Taxes and the City Controller’s office,

both of which have politically active staff who are paid by the School District, are two

notable examples of this practice.71 Contract employees who work full time in City

offices alongside City employees and perform the same functions as some City

employees, and are, to the public, indistinguishable from City employees, are not subject

to the same restrictions (because they are not subject to the Charter). The Task Force

does not see a reason for these anomalies. As with all of the ethics rules, uniform

application of the political activity restrictions should be a guiding principle unless there

is a compelling reason otherwise.

A 1952 City Solicitor’s opinion found that a compelling reason exempted City

Council staff members from the applicability of Section 10-107(4), thereby allowing

Council staff to participate in political campaigning.72 According to the Solicitor, the

71 The Task Force understands that the Mayor has asked the City Solicitor for an opinion about

whether these School District-funded workers are legally employees of the City or the School District.

Similarly, the Charter, and its political activity restrictions, do not apply to employees and officials

of certain government agencies which were created by state government outside of the Charter but which

perform government services within the City, including the Register of Wills, the Prothonotary and the

courts. Accordingly, the Task Force recommends that the General Assembly consider the issues discussed

above so that these restrictions are applicable to employees in these state-funded departments.

72 Formal Opinion No. 50, from Solicitor Abraham Freedman to Council President James

Finnegan (Oct. 15, 1952) (the “1952 Solicitor’s Opinion”). It is important to note that the 1952 Solicitor’s

Opinion exempted City Council staff only from the restrictions in Section 10-107(4), but not those in

(continued...)
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City Charter recognized that all Council members were necessarily and inevitably

engaged in political activity, and since the Charter empowered the members of Council to

select their own employees and required their employees to serve them on an individual

basis rather than as a member of the civil service, it would not be possible to expect that

Council members could engage in political activity while their employees would not be

permitted to do so.

While there is a real-world reason explanation for this exemption (that City

Council staff have a vested interest in the reelection of the Council member for whom

they work), there appears to be little reason to distinguish City Council staff from other

employees exempt from civil service (such as, for example, the Mayor’s staff), who also

have a real interest in the reelection of their boss.

3) Permit All City Employees to Make Campaign Contributions

Section 10-107(3) of the Charter prohibits members of the Philadelphia Police

and Fire Departments from making voluntary political contributions.73

In 2003, the United States District Court for the Eastern District of Pennsylvania

ruled that the City cannot restrict the free-speech right of members of the Philadelphia

Fire Department to make personal political contributions.74 In light of this decision, the

Task Force recommends that equivalent restrictions on Philadelphia Police Department

officers also be removed.75

________________________

(continued...)

Section 10-107(3), which prohibits political fundraising by City officials and employees. The Task Force

recognizes that distinction and believes that Section 10-107(3) should continue to apply to all appointed

officials in City government.

73 See 10 PHILA. CHARTER § 10-107(3).

74 See Phila. Fire Fighters’ Union Local 22, AFL-CIO v. City of Philadelphia, 286 F. Supp. 2d

476 (E.D. Pa. 2003) (holding that the provisions of the City home rule charter and civil service regulations

that prohibited uniformed fire department employees from making voluntary political contributions

violated rights of free speech and association protected under First Amendment).

75 The City may want to consider a provision recently enacted by Pittsburgh through which

employees are limited to making nominal contributions to their superior or employer (i.e., Mayor for

Executive branch employees, City Council for Legislative branch employees, etc.). See Pittsburgh Code §

197.04(e) (Under the Pittsburgh Code, during any consecutive four-year period, city employees are

prohibited from contributing more than $100 to any political campaign of his or her employer (e.g., Mayor,

(continued...)
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4) Continue to Prohibit Use of City Resources and

Offices for Both Political Expression and Political Activity

City resources, paid for and provided by taxpayers, should only be used to

conduct City business. However, the current City rules and regulations concerning

political activity do not explicitly ban the use of City resources, including telephones,

offices, copiers, faxes, letterhead or uniforms. Such resources must not be used for

personal benefit of any City officer or employee; nor should they be used in the campaign

of any electoral candidate, the promotion of any partisan cause, or even the otherwise

permitted personal expression of a political opinion – whether during or outside of work

hours.

The Task Force therefore recommends that all City officials and employees – both

elected and nonelected – be prohibited from using any City resources for any and all

political activity or expression.76 The Task Force recognizes that considerable City work

is performed by contractors or quasi-governmental employees using City resources – and

the prohibition on misusing City resources for political expression or political activity

should apply equally to them.

Using City resources for political expression – whether on City work time or

personal time – is a misuse of City resources.77 Explicitly banning the use of any and all

____________________

(continued...)

City Controller, Members of City Council and City Clerk) or to any political campaign of his or her

employing authority (e.g., any city employee who supervises, oversees or directs the work of another

employee.)). Such a provision would provide City employees with protection from feeling undue pressure

to contribute to their employer’s campaign, while still permitting them to exercise their right to free speech

in the form of campaign donations.

76 The Task Force notes the practical reality that, in certain circumstances, an elected official or

City employee may receive and open on his or her City-owned computer an e-mail to his or her personal or

City e-mail account that pertains to political activity. The Task Force recommends a limited exception to

cover de minimis and inadvertent use of the City’s computer system or other similar resources.

77 See Commonwealth v. Habay, 934 A.2d 732, 738 (Pa. Super. 2007) (“a public official is “not

allowed to direct state-paid employees under his authority to conduct campaign and/or fundraising-related

work, during state paid time, for his personal benefit. Through his actions, [State Representative Habay]

secured a private monetary advantage for himself because, by having state employees work for him on his

campaign and/or fundraising tasks while they were being paid by the state, he obtained the benefit of free

campaign work funded by the taxpayers.”); 5 ILCS § 430/5-15(a) (Under the Illinois State Officials and

Employees Ethics Act, employees may not “intentionally misappropriate any State property or resources by

engaging in any prohibited political activity for the benefit of any campaign for elective office or any

(continued...)
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City resources for political expression or political activity will minimize confusion about
whether a City employee is expressing a permissible political opinion or engaging in
permissible political activity “on” or “off” the job, and make compliance with Section 10-

107(4) of the Charter easier to monitor and enforce.

5) Allow for Limited Exception to Prohibition for

Some Soliciting and Fundraising for Elected

Officials and Members of Advisory Boards and Commissions

Section 10-107(3) of the Charter prohibits political fundraising by all City officers

and employees. It contains no provision for fundraising by elected officials – putting

those officials in the position of being unable to solicit political contributions not only for

other candidates, but even for their own re-elections. This restriction is overly broad and

impractical.

The Task Force recognizes that elected officials often run for re-election and, to

do so, must solicit political contributions to their candidate committees. Therefore, the

Task Force recommends amending the Charter to allow elected officials to solicit

political contributions for themselves and for others.

The Task Force also considered the issue of political fundraising by members of

boards and commissions. Currently, more than 80 boards and commissions exist in the

City, most staffed by volunteers who are either unpaid, or paid a nominal fee for their

service. The City relies on these boards and commissions (i.e., Fair Housing

Commission, Planning Commission, Board of Surveyors) to do both substantive and

advisory work on the citizens’ behalf. It is in the City’s interest to attract as members of

boards and commissions citizens who are interested in and engaged in the City’s civic

affairs. Some of those people are, not surprisingly, also involved in political campaigns.

The Task Force recommends that the Charter’s political activity restrictions

should apply to members of those boards and commissions that exercise significant

power over the City (such as the Zoning Board of Adjustment, the L&I Review Board, or

________________________

(continued...)

political organization,”); Illinois Executive Ethics Commission, Prohibited Political Activity (January 23,

2006) (provision has been interpreted to prohibit the use of state property for prohibited political activity

even if the activity occurs during non-compensated (or “off-the-job”) time).
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the Board of Revision of Taxes) who may be improperly compromised by political

campaign considerations. However, most of the City’s other boards and commissions –

in fact, the vast majority – are simply advisory or exercise little of the City’s authority.

Application of the Charter’s political activity restrictions to members of those mostly

advisory boards and commissions unnecessarily risks depriving the City of the services of

interested and qualified candidates whose political activity poses no real risk to ethical

City governance.

The City’s Ethics Board, in Opinion Nos. 2007-004 and 2007-006, and its general

counsel, in GC Advice No. 2009-508, set forth reasonable standards in determining that

less than two dozen of the more than 80 City boards and commissions exercised

significant authority of the City and whose members were thereby subject to the

Charter’s political activity restrictions. The Ethics Board and its general counsel

determined that the Charter’s political activity restrictions did not apply to members of

the remainder of those boards and commissions because they did not exercise authority of

the City. The Task Force regards the Board’s analysis as well-reasoned and supports its

conclusions.

6) Modification of Penalties

The Task Force recommends that enforcement officials be given discretion to

choose from among a range of penalties for violations of political activity restrictions.

As written, the Charter currently calls for the dismissal of a City employee who violates a

political activity restriction provision, no matter how egregious or trivial.78 Taken

literally, this would mean that enforcement officials would have had to fire a City

employee who placed a sign on his or her lawn during the last presidential election

touting either Barack Obama or John McCain for President.

Being required to impose a draconian penalty for every infraction has discouraged

enforcement. If not enforced, the prohibitions become all but meaningless. Instead, the

Charter should provide a range of penalties based on all factors of a particular case,

including the seriousness of the breach, the intentionality or culpability of the offense,

78 See PHILA. CHARTER § 10-109.
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and the existence or absence of prior violations. These penalties could range from

admonition to fines to suspension to firing to disbarment from City employment.

7) Oversight

The Task Force recognizes that the Board of Ethics and the Inspector General

possess the authority and resources to investigate and enforce violations of political

activity restrictions. 79


79 79 The Board of Ethics has the authority to impose financial penalties for political activity

violations, and the Inspector General has the authority to recommend personnel action up to and including

dismissal for political activity violations.
